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Draft Regulations 
Implementing the EC Directive 
on General Product Safety 
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COMMENTS on these draft Regulations are invited and 
should be sent to : 

Nick Trent 

Consumer Safety Unit 
Department of Trade and Industry 
Room 315 

10-18 Victoria Street 
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CLOSING DATE FOR COMMENTS - 31 MARCH 1994 
ENQUIRIES ABOUT THE REGULATIONS; SEE ANNEX A 

Further copies of this document may be obtained: 

- by writing to the above address ; 
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DRAFT GENERAL PRODUCT SAFETY REGULATIONS 1994 



Introduction 



The draft Regulations at Annex B will implement the General 
Product Safety Directive (Annex C) which was adopted by the 
European Council of Ministers on 29 June 1992. 

2. The Regulations will be made under section 2(2) of the 
European Communities Act 1972. They will come into force on 
29 June 1994. There is no provision in the Directive for a 
transitional period. 

Scope 

3. The principal effects of the Directive when implemented 
will be: 

(i) to require producers to place only safe products on 
the market, "the general safety requirement"; and 

(ii) to require distributors not to supply products which 
do not comply with that general safety requirement. 

These requirements will apply to all products "intended for 
consumers or likely to be used by consumers, supplied whether 
for consideration or not in the course of a commercial 
activity and whether new, used or reconditioned" (Article 2) . 
(Article references throughout refer to articles in the 
Directive.) The recitals to the Directive provide that 
"production equipment, capital goods and other products used 
exclusively in the course of a trade or business" are excluded 
and the definition of "product" in the Regulations has been 
worded with a view to making this clear. 

4. In this respect it is similar to the duty to comply with 
the general safety requirement contained in the Consumer 
Protection Act 1987, although its application will be wider as 
the duty in the Consumer Protection Act contains a number of 
sectoral exclusions and does not apply to second hand goods. 

5. The Directive does however exclude: 

(i) products in so far as they are covered by other 
Community safety legislation; and 

(ii) second-hand products sold as antiques, or for the 
purposes of repair or re-conditioning. 

Consequently, there will be no overlap between these 
Regulations and other Community product safety rules. For 
example, the Community Directives listed at Annex D (see para 
7 below) contain a wide range of specific provisions governing 
the safety of medicinal products, medicated f eedingstuf f s and 
medicinal feed additives. Medicinal products which are 
licensed in the UK in accordance with these Community 
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provisions, or medicated f eedingstuf f s or medicinal feed 
additives complying with these provisions, are therefore 
excluded from the scope of the Regulations to the extent 
provided for by regulation 4 . 

6. Similarly, the draft Regulations disapply sections 10 and 
11 of the Consumer Protection Act 1987 to the extent necessary 
to ensure that enforcement action cannot be takf>n under both 
the .Consumer Protection Act and the Regulations, in respect nf 
the same activity. 

7. A illustrative list of UK measures implementing relevant 
Community legislation is at Annex D. This list should not be 
relied upon as being exhaustive. 

Definition of safety 

8. The Directive takes a realistic approach to the 
definition of safety. It defines a "safe product" as safe 
"under normal or reasonably foreseeable conditions of use" and 
must present no risks or "the minimum risks compatible with 
the. product s use , consistent with a high level of protection 
for the safety and health of persons. In particular "the 
feasibility of obtaining higher levels of safety or the 
availability of other products containing a lesser degree of 
risk shall not constitute grounds for considering a oroduct to 
be "unsafe" or "dangerous"". (Article 2.) 

9. In assessing the safety of a product, the Directive 
provides for several factors to be taken into account, such 
as: the product ' s characteristics, including its composition 
cind packaging; its presentation, including any instructions 
for fts use and disposal; and the effect on other products 
where it is reasonably foreseeable that they will be used 
together. Account is also to be taken of the categories of 
consumers at serious risk when using the product, with the 
result that a higher standard would be expected of products 
intended for use by vulnerable groups such as children. 

!0. Article 4 of the Directive specifies that in the absence 
of specific Comijiunity rules, a product will be deemed safe if 
it conforms to those national laws of the Member State in 
which it is . in circulation, which lay down the health and 
safety requirements which the product must meet in order to be 
marketed, provided that these rules are in accordance with the 
Treaty of Rome, particularly articles 30 and 36. (Article 30 
°f the Treaty prohibits quantitative restrictions on imports 
and measures having equivalent effect. Article 36 provides 
^or a number of exceptions to this principle: these include 
prohibitions or restrictions which protect the health and life 
°f humans) . Article 4 also lays down additional criteria, 
suc h as conformity with national standards, and conformity 
with codes of good practice, for assessing the safety of the 
product where there are no such national rules of law But 
Community countries will retain the right to take action 
against a particular product where it presents a danger to 
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consumers, despite its conformity with national rules or other 
criteria . 

Duties of producers 

11. The Directive imposes a positive duty on producers to 
take appropriate measures to enable themselves to be informed 
of risks which their product might present and to take 
appropriate action, eg withdrawing the product from the 
market, to avoid levels of risk that are unacceptable in terms 
of the Directive's requirements. (Producers are defined in 
regulation 2) . Examples of such measures given in the 
Directive include, where appropriate, the -marking ■ of products 
or product batches so that they can be identified in the 
future, the sample testing of marketed products and the 
investigation of product complaints (Article 3.2). 

12. It will be for producers to identify for themselves, in 
the light of their particular circumstances, what measures it 
would be appropriate for them to take to meet their 
obligations. This approach has been adopted to ensure that 
some businesses did not have to undertake monitoring 
activities which were wholly inappropriate to the scale or 
nature of their activity. 

Duties of distributors 



13 . Distributors are required to act with due care in order 
to help to ensure compliance with the general safety 
requirement and not to supply products that fail to comply 
with the requirement. It also requires them, within the 
limits of their respective activities, to participate in 
monitoring the safety of products placed on the market 
(Article 3.3). 

14. Provision has been made in regulation 14(1) for a ’’due 
diligence" defence in relation to new offences created by the 
Regulations. Its inclusion follows the precedent set by other 
UK Regulations implementing EC product safety legislation. 

Enforcement 



15. Member States are required to adopt the necessary powers 
to undertake a wide range of enforcement activities (Article 
5) . These include powers to check the safety of products, 
including the power to take samples; to require the 
publication of special warnings; to prohibit temporarily the 
marketing of a product where there are precise and consistent 
indications that it is dangerous; to prohibit permanently its 
marketing if it is proved dangerous; and to organise the 
withdrawal from the market of a dangerous product (Article 6) . 

16 . All of these powers are already effectively provided for 
in the Consumer Protection Act 1987 and will apply to the 
provisions of the Regulations. Consequently, no new 
enforcement powers are provided for in the Regulations . 
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17. The enforcement provisions of the Directive are further 
strengthened by the establishment of Community -wide schemes 
for the exchange of information on products which have been 
subject to enforcement action because they are unsafe. The 
system provided for in Article 8 covers cases where there is a 
"serious and immediate risk" to consumers and is effectively a 
continuation of the present RAPEX system. The system provided 
for in Article 7 covers less serious dangers. An interim 
scheme covering such cases has been in operation since October 
1993. 

18. Both systems will be implemented by administrative 
action. Accordingly, no provision is made for them in the 
Regulations . 

Penalties 



19. Regulation 11 provides that for the purposes of the 
Regulations, a prison sentence given for contravention of a 
prohibition notice, notice to warn, or suspension notice, in 
respect of the general safety requirement may not exceed three 
months . For proceedings under the Consumer Protection Act 
1987 the term remains six months. It is reduced under the 
Regulations because they are to be made under the European 
Communities Act 1972, which contains limitations on penalties 
for new offences. 

20. Regulation 15 provides persons guilty of offences under 
regulations 12 or 13 will be liable on summary conviction to 
imprisonment for a term not exceeding three months; or a fine 
not exceeding level 5 on the standard scale; or both. 

The Regulations 

21. The draft Regulations relate to the text of the 
Directive : 



Regulation 



Article 



1 (Citation) 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 



2 (b) -2 (e) 
2(a) 

1.2 



3 . 1 

3.2 

3 . 3 

4 

5,6 

5 
5 

5 
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The Approved Safety Standards Regime 

22. The Approved Safety Standards Regime will be 
discontinued. However, the levels of consumer protection 
achieved by it will not be impaired.. The main features of the 
existing regime and the reasons for its discontinuation are 
set out in paragraphs 23 - 27 below. 

23. Section 10 of the Consumer Protection Act 1987 provides 
that any published standards of safety . applicable . to the goods 
in guestion can be taken into account in determining whether 
goods are "reasonably safe" . 

24. In addition, the Secretary of State can "approve" 
standards which appear to him to offer the consumer an 
adequate level of safety. The effect of approval of a 
standard is to give suppliers whose goods comply with that 
standard an automatic legal defence against prosecution for. an 
alleged offence under the Consumer Protection Act 1987 arising 
from an aspect of the goods covered by that standard. 

However, compliance with approved standards is not, mandatory 
and suppliers whose goods provide an equivalent level of . 
safety by another means (eg other standards, expert opinion) 
will also satisfy the general safety requirement in the 
Consumer Protection Act 1987. 

25. The draft Regulations (regulation 10) implement the 
criteria referred to at paragraph 10 above which may be used 
in assessing the conformity of a product with the general 
safety requirement. They will not permit the introduction, or 
continuation, of the absolute defence which compliance with an 
approved standard provides - compliance with the appropriate 
standard, code of practice, etc. will instead carry a 
presumption (albeit a rebuttable one) that the product. is 
safe. However, where a product complies with a harmonised 
standard of safety that is mandated under an EC Directive, the 
supplier has the assurance that the product meets the relevant 
safety requirements set out in that Directive : in such 
respects the general safety requirement of the General Product 
Safety Directive will not be applicable. 

26. An independent study, commissioned by tne Consumer Safety 
Unit, into the workings of approved standards showed that 
consumer groups had mixed reactions to the value of the 
approvals system for consumers. Equally, and despite the 
automatic defence which adherence to an approved standard 
provided for suppliers, there was no clear evidence that the 
approvals system was considered indispensable by the 
generality of manufacturers and other suppliers. 

27. Introduction of the requirements . of the Directive will 
not materially change the basis on which. the safety of 
consumer goods can be assessed. Discontinuation of the 
approvals system will not, therefore, impair levels of. 
consumer protection. It will also ensure that no barriers to 
trade are created, or perceived to be created within the 
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single market. Accordingly, the draft implementing 
Regulations include a provision (regulation 6 ) to repeal 
section 10(3) (b) (ii) of the Consumer Protection Act 1987 and 
to revoke the Approval of Safety Standards Regulations 1987 
(which give the Secretary of State power to approve and cancel 
the approval of standards for the purposes of that section) . 

28. In addition, it will be necessary to cancel the approval 
of those standards (some 70 standards and part standards) 
which have been approved to date. 



Consultation 



29. In addition to any general comments that you may have on 
the draft Regulations, you are invited to comment on the 
following points: 

( i ) The Cost of Compliance 

The Government places great importance on assessing the 
impact on business of proposed new legislation. It would 
therefore be particularly helpful if, in commenting on 
our proposals, you could give an indication of any costs 
to your business in complying with the proposal that will' 
be additional to those costs that are already incurred in 
complying with current legislation. 

The principal costs that should be identified are : 

recurring costs : include additional direct and 
indirect costs arising from the Regulations, such as 
administration costs. 

non-recurring costs: costs such as the initial cost 
of installing new systems for the monitoring of 
product safety. 

(ii) any specific difficulties which the approach 
adopted in the Regulations might create. 
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ANNEX A 



ENQUIRIES ABOUT THE DRAFT REGULATIONS 

General enquiries about the draft Regulations should, until 7 
February . be addressed to: 

Mr R Loughlin 
Room 309 

Department of Trade and Industry 
10-18 Victoria Street 
London SW1H ONN 

Tel: 071 215 3126 

From 7 February , general enquiries should be addressed to: 
Nick Trent 

Room 315, at the above address. 

Tel: 071 215 3272 



Consultees wishing to discuss the effect of these proposals on 
particular Regulations relating to their sector of activity 
should consult their usual contacts in the Department 
responsible for those Regulations. 



Printed image digitised by the University of Southampton Library Digitisation Unit 



DRAFT 



ANNEX B 



STATUTORY INSTRUMENT 
1994 No 



CONSUMER PROTECTION 



THE GENERAL PRODUCT SAFETY REGULATIONS 1994 



Made 

Laid before Parliament 
Coming into force 



1994 



1994 



1994 



Whereas the Secretary of State is a Minister designated 

(a) for the purposes of section 2 (2) of the European 
Communities Act 1972 (b) in relation to measures relating to 
consumer protection as regards general product safety; 

Now, the Secretary of State, in exercise of the powers 
conferred on him by section 2(2) of that Act and of all other 
powers enabling him in that behalf hereby makes the following 
Regulations : - 

CITATION AND COMMENCEMENT 

1. These Regulations may be cited as the General Product 
Safety Regulations 1994 and shall come into force on 29th June 
1994 . 

INTERPRETATION 

2. In these Regulations - 

'the 1987 Act' means the Consumer Protection Act 
1987 (c) ; 

'commercial activity' includes a business and a 
trade; 



(a) 

(b) 1972 c . 68 . 

(c) 1987 c . 43 . 
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' consumer' means a consumer acting otherwise than in the 
course of a commercial activity; 

7 dangerous product 7 means any product other than a 
safe product; 

7 distributor 7 means any professional in the supply 
chain whose activity does not affect the safety 
properties of a product; 

7 general safety requirement 7 means the requirement in 
regulation 7; 

7 the GPS Directive 7 means Council Directive 
92 /59/EEC on general product safety (a) 7 ; 

'producer 7 means 

(a) the manufacturer of the product, when he 
is established in the Community, and 
includes any person presenting himself as 
the manufacturer by affixing to the 
product his name, trade mark or other 
distinctive mark, or the person who 
reconditions the product; 

(b) when the manufacturer is not established 
in the Community - 

(i) if the manufacturer does not 
have a representative 
established in the Community, 
the importer of the product; 

(ii) in all other cases, the 
manufacturer's representative; and 



(a) OJ No. L22 8 , 11.8.92, p.24. 
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(c) other professionals in the supply chain, 

insofar as their activities may affect the 
safety properties of a product placed on 
the market; 

' product ' means any product intended for consumers 
or likely to be used by consumers, supplied whether 
for consideration or not in the course of a 
commercial activity and whether new, used or 
reconditioned provided, however, a product which is 
used exclusively in the context of a commercial 
activity even if it is used by a consumer shall not 
be regarded as a product for the purposes of these 
Regulations ; 

' safe product' means any product which under normal 
or reasonably foreseeable conditions of use, 
including duration, does not present any risk or 
only the minimum risks compatible with the product's 
use, considered as acceptable and consistent with a 
high level of protection for the safety or health of 
persons, taking into account in particular - 

(a) the characteristics of the product, 
including its composition, packaging, 
instructions for assembly and maintenance; 

(b) the effect on other products, where it is 
reasonably foreseeable that it will be 
used with other products; 

(c) the presentation of the product, the 
labelling, any instructions for its use 
and disposal and any other indication or 
information provided by the producer; and 

(d) the categories of consumers at serious 
risk when using the product, in particular 
children. 
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and the fact that higher levels of safety may be 
obtained or other products presenting a lesser 
degree of risk may be available shall not of itself 
cause the product to be considered other than a safe 
product . 

APPLICATION [AND REVOCATION] 

3 . These Regulations do not apply to - 

(a) second-hand products supplied as antiques; 

(b) products supplied for the purposes of 
repair or reconditioning before use, 
provided the supplier clearly informs the 
person to whom he supplies the product to 
that effect; 

4 . The requirements of these Regulations apply to a product 
where the product is the subject of provisions of Community 
law other than the GPS Directive only in so far as those 
provisions do not make specific provision governing an aspect 
of the safety of the product. 

5 . For the purposes of these Regulations the provisions of 
section 10 of the 1987 Act and regulations made under section 
11 of the said Act to the extent that they impose general 
safety requirements which must be complied with if products 
are to be - 

i) placed on the market, offered or agreed to be placed 
on the market or exposed or possessed to be placed 
on the market by producers; or 

ii) supplied, offered or agreed to be supplied or 
exposed or possessed to be supplied by distributors, 

are hereby disapplied. 
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6. (1) Sub-paragraph (ii) of paragraph (b) of sub-section 
(3) of section 10 of the 1987 Act is hereby repealed. 

(2) The Approval of Safety Standards Regulations 
1987 (a) are hereby revoked. 

GENERAL SAFETY REQUIREMENT 

7. No producer shall place a product on the market unless 
the product is a safe product . 

REQUIREMENT AS TO INFORMATION 

8. (1) Within the limits of his activity, a producer 
shall - 



(a) provide consumers with the 
relevant information to enable 
them to assess the risks 
inherent in a product throughout 
the normal or reasonably 
foreseeable period of its use, 
where such risks are not 
immediately obvious without 
adequate warnings , and to take 
precautions against those risks; 

(b) adopt measures commensurate with 
the characteristics of the 
products which he supplies, to 
enable him to be informed of the 
risks which these products might 
present and to take appropriate 
action, including, if necessary, 
withdrawing the product in 
question from the market to 
avoid those risks. 



(a) S.I. 1987/1911. 
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(2) The measures referred to in sub-paragraph (b) of 
paragraph (1) above may include, whenever appropriate - 

(i) marking of the products or product batches 
in such a way that they can be identified; 

(ii) sample testing of marketed products; 

(iii) investigating complaints; and 

(iv) keeping distributors informed of such 
monitoring. 

REQUIREMENTS OF DISTRIBUTORS 

9 . A distributor shall act with due care in order to help 
ensure compliance with the requirements of regulation 7 above 
and, in particular, without limiting the generality of the 
foregoing - 

(a) a distributor shall not supply products to 
any person which he knows, or should have 
presumed, on the basis of the information 
in his possession and as a professional, 
are dangerous products ; and 

(b) within the limits of his activities, a 
distributor shall participate in 
monitoring the safety of products placed 
on the market, in particular by passing on 
information on the products risks and 
cooperating in the action taken to avoid 
those risks. 

PRESUMPTION OF CONFORMITY AND PRODUCT ASSESSMENT 

10. (1) Where in relation to any product such product 

conforms to the specific rules of the law of the United 
Kingdom laying down the health and safety requirements which 
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the product must satisfy in order to be marketed there shall 
be a presumption that, until the contrary is proved, the 
product is a safe product . 

(2) Where no specific rules as are mentioned or referred 
to in paragraph (1) exist, the conformity of a product to the 
general safety requirement shall be assessed having regard 
to - 



(i) voluntary national standards 
of the United Kingdom giving 
effect to a European standard; 
or 



(ii) Community technical specifications; or 

(iii) if there are no such voluntary national 
standards of the United Kingdom or Community 
technical specifications - 

(aa) standards drawn up in the United 
Kingdom ; or 

(bb) the codes of good practice in respect of 
health and safety in the product sector 
concerned; or 

(cc) the state of the art and technology 

and to the safety which consumers may readily 
expect . 

ENFORCEMENT 



11 . For the purposes of providing for the enforcement of 
these Regulations - 
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(a) 



section 13 of the 1987 Act (prohibition 
notices and notices to warn) shall (to the 
extent that it does not already do so) 
apply to products as it applies to 
relevant goods under that section; 

(b) the requirements of these Regulations 
shall constitute safety provisions for the 
purposes of sections 14 (suspension 
notices) , 16 (forfeiture: England, Wales 
and Northern Ireland) , 17 (forfeiture: 

Scotland) and 18 (power to obtain information) of 
the 1987 Act; 

(c) (i) a weights and measures authority in 

Great Britain and the Department of 
Economic Development in Northern 
Ireland ( ' the enforcement 
authorities') shall have the same 
duty to enforce these Regulations 
[save in relation to ...] as they 
have in relation to Part II of the 
1987 Act, and Part IV of that Act 
shall apply accordingly; and 
[ (ii) ... other enforcement authorities] 

(d) in sections 13(4) and 14(6) of the 1987 
Act for the words 'six months' there shall 
be substituted 'three months'; and 

OFFENCES AND PREPARATORY ACTS 

12. Any person who contravenes regulation 7 or 9(a) shall be 
guilty of an offence. 
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13 ; No person shall - 



(a) offer or agree to place on the market any dangerous 
product or expose or possess any such product for 
placing on the market; or 

(b) offer or agree to supply any dangerous product or 
expose or possess any such product for supply, 

and any person who contravenes the requirements of this 
regulation shall be guilty of an offence. 

DEFENCE OF DUE DILIGENCE 

14. (1) Section 39 of the 1987 Act shall apply to an offence 
under regulation 12 or 13 above; 

(2) It is hereby declared that a person shall not be 
entitled to rely on the defence provided by section 39(1) of 
the 1987 Act (defence of due diligence) if he has contravened 
regulation 9 (b) . 

PENALTIES 

15. A person guilty of an offence under regulation 12 or 13 
above shall be liable on summary conviction to - 

(a) imprisonment for a term not exceeding three months ; 
or 

(b) a fine not exceeding level 5 on the standard case; 
or to both. 



Date 



Parliamentary Under Secretary of 
State for Trade and Industry 
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EXPLANATORY NOTE 

(This note is not part of the Regulations) 



These Regulations implement the provisions of Council 
Directive 92/59/EEC on general product safety (OJ No. L228, 
11.8.92, p . 24 ) . They impose requirements concerning the 
safety of products intended for consumers or likely to be used 
by consumers if such products are to be placed on the market 
by producers or supplied by distributors. 

These Regulations do not apply to second-hand products 
supplied as antiques or products supplied 'far repair or 
reconditioning before use subject to certain provisos 
(regulation 3) . Also, they do not apply where specific rules 
of Community law govern an aspect of the safety of a 
particular product (regulation 4) . The provisions of section 
10 and of regulations made under section 11 of the Consumer 
Protection Act 1987 (c43) are disapplied in relation to 

products insofar as they impose general safety requirements in 
respect of those products (regulation 5) . 

Regulation 7 provides that a product may not be placed on the 
market unless it is a safe product. Regulation 8 imposes 
requirements on a producer to provide information to consumers 
and adopt measures to inform himself of risks a product might 
present and identifies some measures which might be taken. 

Requirements are imposed on distributors to act with due care 
to ensure that the requirements of regulation 7 are met. In 
particular, a distributor must not supply a dangerous product 
(regulation 9(a)) and he must participate, within the limits 
of his activities, in monitoring the safety of products placed 
on the market (regulation 9 (b) ) . 

Requirements in relation to preparatory acts to placing a 
product on the market or supplying it are provided 
(regulation 13) . 

Products which comply with specific rules of United Kingdom 
law laying down, health and safety requirements are deemed to 
comply with the general safety requirement (regulation 10(2)) 
and the Regulations specify the means of assessing conformity 
with the general safety requirement in the absence of such 
specific rules (regulation 10(2)). 

The Regulations make provision for enforcement; regulation 11 
provides for enforcement authorities and makes provision in 
respect of powers of those authorities. These include powers 
to issue suspension notices and to obtain information. 
Regulation 12 provides for offences, including offences in 
respect of preparatory acts relating to placing products on 
the market and supplying production. 

A defence of- due diligence is provided in certain 
circumstances (regulation 14) . Penalties are prescribed for 
offences under the Regulations; for offences under regulation 
12 or 13 the penalty on summary conviction is imprisonment for 
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a tern not exceeding three months, or a fine not exceeding 
level 5 on the standard scale, or both. 

Level 5 on the standard scale is £5000 in Great Britain and in 
Northern Ireland it is £2000. Failure to comply with a 
prohibition notice or notice to warn under section 13 of the 
1987 Act or a suspension notice under section 143 of that Act 
or to provide information pursuant to section 18 of that Act 
are offences attracting similar penalties to those prescribed 
in relation to offences under regulation 12 save in relation 
to the provision of information where failure to provide 
information attracts a fine on summary conviction or on 
conviction or indictment. Forfeiture "of products -may be 
ordered on the application of an enforcement authority. 

Regulation 6 provides for a consequential repeal of section 
10(3) (b) (ii) of the 1987 Act and revocation of the Approval of 
Safety Standards Regulations 1987 (S.I. 1987/1911). 
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